Administrative Appeal Brief - FUSL000030 (2016-03-04) by unknown
Fordham Law School 
FLASH: The Fordham Law Archive of Scholarship and History 
Parole Administrative Appeal Briefs Parole Administrative Appeal Documents 
October 2019 
Administrative Appeal Brief - FUSL000030 
Follow this and additional works at: https://ir.lawnet.fordham.edu/aab 
Recommended Citation 
"Administrative Appeal Brief - FUSL000030 2016-03-04" (2019). Parole Information Project 
https://ir.lawnet.fordham.edu/aab/4 
This Parole Document is brought to you for free and open access by the Parole Administrative Appeal Documents 
at FLASH: The Fordham Law Archive of Scholarship and History. It has been accepted for inclusion in Parole 
Administrative Appeal Briefs by an authorized administrator of FLASH: The Fordham Law Archive of Scholarship 
and History. For more information, please contact tmelnick@law.fordham.edu. 
FUSL000030 
NEW YORK STATE DEPARTMENT OF 
CORRECTIONS AND COMMUNITY 
SUPERVISION 
BOARD OF PAROLE 
APPEALS UNIT 
ADMINISTRATIVE APPEAL BRIEF 
APPEAL No. 
APPELLANT 
FISHKILL CORRECTIONAL FACILITY · 
P.O. BOX 1245 
BEACON, NEW YORK 12582 
DOCCS 
RECEIVED 
APPEALS UNIT 
Board of Paro l9 
NEW YORK STATE DEPARTMENT OF 
CORRECTIONS AND COMMUNITY 
SUPERVISION - BOARD OF PAROLE 
IN THE MATTER OE' 
STATEMENT OF FACTS 
ADMINISTRATIVE 
APPEAL BRIEF 
Appel l ant ("appellan t and/or 
FUSL000030 
appeals from a determination issued by the New York Sta te 
Department of Correct i ons and Community Supe rvi sion (DOCCS} 
- Boar d o f Pa role (Board) , dated November 10 , 2015 , denying 
his eleventh application for release consideration , and 
holding him for an additional twenty-four (24) mont hs . 1 See , 
Exhibi t " A", P~role Board Hearing Transcript ("HT" ) , 
dated November 10 , 201 5 , at Pp . 31 - 32 . 
conunitment to (DOCCS) stems from a verdict 
finding him guilty, in the Supreme Court of the State o f 
New York , Mad ison County, of the crimes of Murder in the 
Second Degree (2 counts) ; Criminal Possession of a Weapon 
in the Second Degree (2 counts) ; and Robbery in the first 
degree. Additionally, entered a plea of guilty Ln 
1 The fi rst ten appearances resulted in a 24 month hold . 
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Your violence and senseless actions were a 
horri fie escalation of your criminal lifestyle , 
needlessly causing the death of a brave 
State Trooper , and forever 
harming his family . Your version of events 
indicate you initiating the gun battle . 
The instant offense is an escalation of your 
violent criminal history . 
You clearly failed to benefit from prior efforts 
at leniency and rehabilitation . 
Parole is denied . 
See , ("HT") at Pp . 30-31. 
appeals the aforementioned decision on the 
grounds that a) the Board focused exclusively on the 
instant offense and a j uvenile delinquent adjudication 
render ed 58 years ago ; b) relied upon erroneous 
information ; c) relied o n significant opposition ; d) 
failed to consider the most recent case plan; and e) 
rendered a detailed decision in conclusory te r ms . 
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"remarkable wife", - who currently works as "a 
property manager for a hote l out in 
Hotel." ("HT" ) at Pp. 17 - 18 . Additionally, appellant has 
fami l y support from his daughter - and grandchildren , 
who live in Id . at 19 . He has also 
provided the Board with a letter of employment from the 
located in I d. at 18 . See, also, Exhibit 
- "E", Employment Letter from by 
dated October 27 , 2015 , respect ively . 
Third , and perhaps most i mportantly , is 
considered the lowest risk for "future violence , rearrest , 
and absconding . So according to COMPAS , if [he ' s} released, 
COMPAS is indicating that wouldn ' t hurt 
someone, wouldn't get rearr ested , and wouldn ' t abscond . 
It ' s also indicating low in criminal involvement , low in 
history of violence . " ( "HT") at 20-21 . 
Additional factors in favor of granting parole i s the 
fact that has accepted f ull responsibility by 
focusing e xclusively on his senseless , and selfish crimes . 
for instance , dur i ng the hearing , appellant , in expressing 
remorse states "I ' ve lived a life where I have never 
forgotten what I ' ve done and I ' ve never felt bad towards 
the family who opposes me . I would wish that they would 
12 
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understand t hat it's not easy to l ive with t aking a man's 
life.u Id. at 27 . 
continues by stating "I destroyed so many 
lives on both sides of the fence. I don't know how I had so 
much destruct i on ability in me. It ' s a disgus t ing thing to 
be aware of for what you caused." Id . at 29. 
I ndeed, to deny a 73 year- old man parole for the 
eleventh time, although the crime was extremely serious , in 
the absence of any aggravating circwnstances , then 
compoundi ng that by relying on a juvenile delinquent 
adjudication rendered 58 years ago , for which he received 
and successfully completed a three year probation t erm, 
indicates t hat the decision by the Board was a foregone 
conclusion . 
In fact , the conclusion by t h e Board ignores every 
single factor favo r ing release , i nc l uding the 
fact that with the except i on of the instant 
offense, has not been convicted of a crime for some 4 6 
years . When addi ng to the equation poor physical 
condition, it is very unl i kely he will c01runit a cr::ime if 
released . 2 
2 Notably, whi l e has prev i ously been inca rcerated fo: 
committing a Robbery with a toy p i sto l , he has never physically hurt 
anyone. In other words, his past was not a violent one. 
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In Plevy, the Appellate Division , Third Judicial 
Department , was constrained to reverse the determination of 
a Parole Board, when the Board based its determination on 
erroneous information . There , the Board improperly based 
its decision, in part, on a prior violation of probation 
which was dismissed . Plevy, 17 AD3d at 880. 
Here, upon denying application for parole 
conside ration, the Board erroneously found that he was 
convicted of three counts of criminal possession of a 
weapon in the second degree, when he was only convicted of 
two counts . See ,, e.g., Exhibit - "A", ( " HT" ) at p.31 ; see1 
also, Exhibi t -"C", Parole Board Report Sheet, dated 
October 20, 2015, indicating CPW (2 cts) . 
In Smith v . NYS Bd. Of Parole, supra , the petitioner ' s 
primary contention was that Respondent ' s relied upon 
erroneous information in denying his parole application . 
Specifically, that he had four felony convictions when , in 
fact , he only had three . In reversing the decision of the 
Supreme Court , the Third Judicial Department found that 
since "respondent relied upon erroneous information in 
denying parole release, [the) Court must annul respondent ' s 
determination and remit for a new hearing[ . ]" Id . at 1 157 . 
Here, as in Smith , nothing in the record supports the 
Board' s finding that he was convicted of three counts of 
15 
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The legislature, in including the factors mentioned in 
Executive Law § 259 - i , made its intent clear for the Board 
to consider whether or not the candidate has "resources" 
available to him or her upon release . By "resources" the 
legislature meant letters of support and/or let ters of 
r easonable assurances of employment , housing, or treatment 
services , not, letters from Missouri or Alabama 3 from people 
who are not related to the victim. 
Moreover , none of the factors listed above 
legislatively permit the Board to consider letters , 
petitions, etc . - written or in any other form - from any 
person(s) other than the victim or the victim' s 
representative , i . e ., the closest surviving relative , to 
weigh in on a parole decision . However , when the Board 
mentioned that they considered "s ignificant opposition to 
release" , one would be hard pre.ssed to think 
the Board fa i led to consider the letters from Missouri or 
Alabama . 
Although Conunissioner Ferguson did not mention the 
other sources of opposition (see, "HT" at Pp . 21 - 22) , i t 
can be plausibly argued that the Board employed its own 
penal philosophy in making its determination. This was 
3 The letters from were submitted by two members of 
law enforcement, copies which were verbatim from the State l?olice l?BA 
website, as were many others improbably considered. 
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statements" pursuant to Executive Law § 259-l (2) {c) (Al. 4 
This is particularly true considering that the statement 
was not submitted by the sentencing court . When 
inquired about the statement, Corrunissione r Stanford stated 
that " [t ]he statute is not specif i c." But contrary to 
Com.mi ssioner St anford's statement , the statute is speci f ie . 
I n fact, the statute specifically states "recommendations 
of the sen tenc ing court " See, ("HT") at Pp. 24 -27. As a 
consequence, the Board considered a statement that was not 
an "official s t at ement" as requi red by the Executive Law . 
As a result , the de termination must be reversed and a de 
nova hearing conduc ted, before a di [ [ erenl µaue l 
Commiss ioners . 
4 The official statements considered were not t hese of the sentenclng 
cour t , Honorable Ross A . Patane and the DA William F. O'Brien, to the 
pre)udice of 111111111 hearing. 
20 
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would be administered to all inmates 
eligible for parole re l ease supervision.u 
See, e.g ., Burr v . Evans, 2013 NY Misc . LEX I S 3592 ("In the 
absence of any indication in the record that a TAP and/or 
COMPAS risk and needs assessment instrument was util i zed . 
the case at bar must be overturned with a de nova 
hearing ordered)." 
Since the TAP is part of the COMPAS , is 
entitled to a de nova hearing, considering that his 
rehabilitation and likelihood of success , were not fully 
measured i n accordance with Correction Law §71{a) . See, 
Silmon v . Travis , 95 NY2d 470 , 477 (2000) {"there is a 
strong rehabilitative component in the statute that may be 
given effect ... " ) 
POINT V 
THE BOARD RENDERED A DECISION IN 
CONCLUSORY TERMS. 
I t i s well settled that, when the Parole Board 
evaluates an irunate for discretionary release , Executi ve 
Law §259-i(2) (a) (ii) requires that , "if parole is not 
granted upon such review, the inmate shall be i nformed in 
writing within two weeks of such appearance of t he factors 
and reasons for such denial of parole . Such reasons s ha ll 
no t be given in conclusory terms . " 
Additionally, 9 NYCRR §8002.3(d) provides as follows : 
23 
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EXHIBIT - " A" : 
EXHIBI T - "B" : 
EXHI BIT - " C" : 
EXHIBIT - " D": 
FUSL000030 
EXHIBITS 
PAROLE BOARD HEARING TRANSCRIPT , 
DATED NOVEMBER 10 , 2015 . 
MEDI CAL HISTORY DOCUMENT, DATED 
12/22/2014 . 
PAROLE BOARD REPORT SHEET , DATED 
OCTOBER 20 , 2015 . 
PAGE #1, 20 13 CASE PLAN , DATED 
6 I 12 I 2013 ; PAGE # 2 I 2015 CASE 
PLAN , DATED 1.2/10/2015 . 
EXHIBIT - " E" : ·. EMPLOYMENT LETTER FROM HUDSON LINK 
DATED OCTOBER 27 , 
